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PER Ms. MADHUMITA ROY - JM:

The instant appeal filed by the assessee is diteagainst the order
dated 23.08.2019 passed by the Ld. Commissionkicoe Tax (Appeals) —
8, Ahmedabad arising out of the order dated 140%2Zpassed by the ITO,
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Ward-4(1)(3), Ahmedabad under section 143(3) ofltlteme Tax Act, 1961
(hereinafter referred as to ‘the Act’) for Assesaiméear 2012-13.

2. There is a delay of 384 days in filing the appedore us. The assessee
has filed an application for condonation of suchagealongwith a written
notes of submission. However, none appeared oalfogfithe assessee at the

time of call.

3. We have carefully considered the written notesutmission filed on
behalf of the assessee explaining the delay ingfithe appeal before us and
also on merit and we have also heard the Ld. DReafng for the Revenue.
We have perused the explanation rendered by tlessess for condonation of
delay where from it appears that the appeal becagapto be filed before 14
September, 2019 when the Director of the company taking care of his
mother-in-law who was seriously ill within a periad few month the lock
down was started due to Covid pandemic spreadvaell the world where the
Director of the company Shri Atul K. Shah was alsecome one of the
Victims. Supporting documents to this effect wadydiled before us. Upon
careful reading of the same, it appears that the@ydsaused due to genuine

reason and hence, the same is condoned.

4. The assessee has come up in appeal mainlylowifod grounds:

“l.  The learned CIT(A) has erred in confirming theédition of Rs.7,25,000/- as
unexplained credit U/s 68 of the Income Tax Acthenground of its genuineness.
Your appellant submits that it has fulfilled alletingredients of section 68 of the
Income Tax Act. It has proved identity, creditwordss and genuineness of the
transaction. Under the circumstances, the additoade is illegal and therefore
requires to be deleted. It is submitted that isbedeleted now.
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2. The learned CIT(A) has erred in confirming tlueligion of Rs.1,58,300/- as
undisclosed short term capital gain and that todhewit granting opportunity of
being heard. It is therefore submitted that theiadd made is illegal and therefore
requires to be deleted. It is submitted that isbeleleted now.

3. The learned’l T(A)-8 Ahmedabad has deleted the Grounds no.4.

4. The learned CIT(A) has erred in confirming th@@tax of Rs.10,235/-
without granting an opportunity of being heard.idtsubmitted that it is business
revenue expenditure allowable U/s 37 of the Incdiwe act. It is submitted that it
be so allowed now.

5. The learned CIT(A) has erred in confirming thenmbership fees of Rs
1,50,0007- paid to Ail India Gems & Jewellery Featean without considering the
facts on record. It is submitted that the said exjieire is allowable as per the
jurisdictional High court decision and thereforesdllowance is illegal. It is

submitted that it be so held now and disallowareddleted now.

6. The learned CIT(A) has erred in confirming ther depreciation of Rs.
1,23,522/- without considering facts on record.”
5. The first ground relates to addition of Rs.70PB/- as unexplained
credit under Section 68 of the Act.

6. We have considered the written notes of subomssifled by the
assessee, however, the Ld.DR relied upon the opdexsed by the authorities
below.

7. The facts of the case is this that during thar yender consideration
appellant has received a sum of Rs.31,25,000/ebwhich the source in the
hand of Shri Atul K. Shah, the Director of the ca@mp to the tune of
Rs.7,25,000/-, which was contributed by him in tieare capital of the
appellant company could not be furnished. Howederjng the appellate

proceedings, the bank statement from which the gnpd amounts were
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given to the company were duly furnished by theeppt, but, without any
result. In fact, the said bank statement is algeearing alongwith written
notes of submission filed before us, ledger accduomh the book of the
appellant alongwith complete address and PAN ofstid Shri Atul K. Shah
and the copy of Income Tax return is also annexethé¢ written notes of
submission filed by the appellant. We have perisedank statement of the
appellant company as well as the bank stateme®@haf Atul K. Shah. It
appears that the transaction carried out throughptbper bank channel and
the genuineness of such transactions cannot bdetbullhe summary of the

bank statement of the appellant company qua ShitiatShah is as follows:

Date Amt.Rs. Bank name Alc.no. Name of A/c.
Holder.
16/03/2012 |7,00,000/-Cr.|Sarvodaya 1000721 |[Shri Vardhman
Comm .co. op. Ornaments Pvt.
Bank - Paldi, Ltd.
Ahmedabad.
16/03/2012 |7,00,000/-Dr.|Sarvodaya 1000030 |[Shri Atul K Shah.
Comm .co. op.
Bank - Paldi,
Ahmedabad.
03/02/2012 |25,000/-Cr. |Sarvodaya 1000721 |[Shri Vardhman
Comm .co. op. Ornaments
Bank - Paldi, Pvt.Ltd.
Ahmedabad.
03/02/2012 {25,000/-Dr |Sarvodaya 1000988 |[Shri Atul K Shah
Comm .co. op.
Bank -Paldi,
Ahmedabad

It further appears that the accounts of the apmelkampany were audited
under the provision of Section 44AB of the Act wdiarno such defect in fact
the above fund were source from OD account of #sessee company which
is running by Mr. Atul K. Shah and his proprietatgncern. The bank
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statement further shows various payments and rsceip
Moreso, the appellant company audited under S.4dAfBe Act in which no
defect has been pointed out, since, once the appdias proved the money
has come from a particular source, the impugnedtiaddcannot be made
under Section 68 of the Act on account of unexgidiaredit, hence, the same
is deleted.

8. The addition of Rs.1,58,300/- on account of sddised short term
capital gain (STCG) has been challenged beforeTie short fact leading to
the issue is that the assessee sold out an imneoyabperty being a shop
premises located in Super Mall, C. G. Road, Ahmaddbr consideration of
Rs.6 Lakhs on 24.05.2011. The registered sale sleads the jantri value of
such property stood at Rs.7,34,700/- which accgrtinthe Ld.AO needs to
be taken as deemed sale value and finally the SW@Bed out at
Rs.2,26,300/-. Since Rs.60,000/- has already Hestosed as STCG by the
assessee, show cause was issued as to why theertBeof Rs.1,66,300/-
should not be added as undisclosed STCG agaireihdahds of the assessee.
The assessee on 27.02.2015 submitted that it lsatosied the entire sale
consideration in the return of income and neither ras received the
difference amount as pointed out by the Ld.AO. woer, without referring
the matter to the District Valuation Officer, th€®Aadded the same to the total
income of the assessee, which was, in turn, cogefirtvy the First Appellate
Authority. There is catena of judgments that ire thresent facts and
circumstances of the case it is the duty cast tipehd.AO to refer the matter

for determining the fair market value. In the aimse of such statutory
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the same is, thus, deleted.

9. A sum of Rs.10,235/- being the ROC tax has lmbsallowed by the
authorities below which is under challenge befae u

10. The said addition has been made pursuant toatlmelaid down in the
matter of Punjab Industrial Development Corporatitah vs. CIT (1997) 225
ITR 792 and also the judgment passed by Hon'blexApeurt in the matter of
Brookbond India Ltd. vs. CIT (1997) 225 ITR 798, ialh has not been
controverted by the assessee in the written ndteslomission in the absence

of which, we confirm the said addition.

11. The addition on account of membership fees ©1 /80,000/- paid to

All India Gems & Jewellery Federation has been lehgled before us. It is

the case of the assessee that such membershipvyeidperiodical years has
been allowed as business expenses. In that vigleahatter, we do not find

any justification in making such addition for theay under consideration, the
same is, thus, deleted.

12. The addition of Rs.1,23,522/- on car depremmatias been challenged
before us. The observation made by the Ld.AOismrégard is as follows:

“10.1 In this respect, after much persuasion, tlssessee has vide letter dated:
28/01/2015 submitted a copy of the bill evidengmgchase of such vehicle. A
perusal shows that such vehicle stands in the naing&h. Hemantkumar Amrutlal

Patel with bill dated : 24/03/2012 and amounting R8,99,243/-. The Insurance

papers also bear the name of this person. Accolgingwas again issued a show
cause notice dated: 13/02/2015 which reads as under
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--------- A perusal of the bill to evidence the pbase of vehicle - XUV
shows that the same stands in the name of Sh Hekwanar Amrutlal
Patel. As such, the vehicle stands neither in nafmirector nor in name of
the company. By this you are again provided an dppdy to prove that
such vehicle was indeed purchased by the compahfuamish copy of bank
statement / cash book duly highlighting such tratisa of investment. In
absence, please show cause as to why the investsmenade may not be
considered to be unexplained and thus may not dedaback to your total
income under applicable provisions of the Act. Rart please show cause
as to why the depreciation claimed on such vehiglay not be
disallowed----."

10.2 In response, the assessee has vide letted:d&té2/2015 again submitted the
copy of Registration Certificate in the name of director of the assessee company
named Sh. Atul K. Shah. It further submitted copyhe ledger account of Sh.
Hemant Kumar A Patel as appearing in its books dmghlighted the said
transactions in the bank statement of the company.

10.3 The reply of the assessee is considered butaime is not tenable in view of
the following observations:

. As per highlighted Bank statement, the transactor purchase of
XUV for sum of Rs. 14,42,058/- was dated : 14/013228nd was
released via RTGS.

. As per bill produced, the said XUV was purchasedame of Mr.
Hemant A. Patel on 24/03/2012 but for a sum of 12599,243/-
only.

. As per Registration Certificate, the said vehiolas transferred in

name of the director of the assessee company d#/PD12 l.e. in
the following FY.

. In the instant case, there was no restrictioncompulsion which
prevented the assessee from registering tlaes cin name of
third person and subsequently getting it transddrin the name of
the Director.

. No explanation was offered by the assessde ady the cars had
been purchased and registered in the name of iectirs although
the company wanted to have ownership and domain theesaid
cars.

. It was the directors and not the company unider who was not
only the legal owners of the property (car) but v@lso actually
using and possessing the same.
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13.

. Where a person claims himself to be the ovaighe property but
does not offer any sufficient explanation for paing the property
in someone else's name and never makes any dfforgetting its
ownership or title transferred in its own name, et allows
deliberately the title registration in the name ather person, then
such person cannot claim its ownership to the esafu of the
registered owner/purchaser of the property.

. Merely because the said cars have been showinei balance sheet
or books of account as assets of the tax payemadidnean that the
tax payer had become the owner of the same.

10.4 The Mumbai Bench of the Income Tax Appellabaiial (ITAT) in a recent
case of Edwise Consultants Pvt. Ltd. Vs. ACIT (@@IV1/2011) has, inter alia,
considered the matter regarding allowability of depation when the cars were
registered in the name of the directors but wemarficed and recorded as assets by
the company. Hon'ble Tribunal has reached the figdhat depreciation shall not
be allowed unless it is established that it is ‘trey the control' of the tax payer to
register the asset in its name. Thus, merely fimgnthe asset shall not suffice to
claim the ownership.

10.5 In view of the facts available on record ahe discussion made herein
above, it is inferred that the XUV was registeradhie name of the director of the
company and since the company was not the owrdid ihot have any right to
claim depreciation on the same. Even otherwisés itery important to consider
that even the director of the company became thal lewner of the vehicle in
question in the following FY i.e. on 17.04.2012cakdingly, the depreciation
claimed on such vehicle at Rs. 1,23,522/- is herdisallowed and added back to
the total income.”

The Ld. CIT(A) while confirming the same obsahas follows:

“10.1 In the course of appellate proceedings, algrelcontended that the car was
used for the purpose of the appellant's businessfamished copy of the invoice
which shows the car to be on the name of Patel Hekamar Amrutlal purchased
on 24.03.2012 by him. However, as per the AO the was subsequently
transferred in the name if Shri Atul K, Shah therebior which fact remain
uncontroverted. No details whatsoever as regardsuse of the car for the purpose
of the appellant's business were adduced. As thésda the name of the director
who is also engaged in the similar business sepfrand also there is no evidence
whatsoever that it was used for the purpose of lsgpés business | do not find any
infirmity in the action of AO and hence, the disalance is confirmed.
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Penalty proceedings u/s. 271(1)(c) of the Act argated to furnishing inaccurate
particulars of income leading to concealment obime.

(Addition of Rs.1,23,522/-)"

14. In absence of any submission made by the &ssesthis regard, we do
not find any reason to interfere with the orderseasby the authorities below,
the same is, therefore, confirmed. This groundpyfeal is, thus, found to be

devoid of any merit and thus dismissed.

15. Inthe result, assessee’s appeal is partlyatio

\ This Order pronounced on 14/10/2022

Sd/- Sd/-
(P. M. JAGTAP (MADHUMITA ROY)
VICE PRESIDENT JUDICIAL MEMBER

Ahmedabad; Dated 14/10/2022
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srger Y gfafaf@ 3@f¥a/Copy of the Order forwarded to :
31dremef / The Appellant

g / The Respondent.

HTeId A 3G / Concerned CIT

3R INFFA(3Te) / The CIT(A)-

i gfaf@f®, 3 i 31f&eur, 3gAeEE / DR, ITAT,
Ahmedabad
6. Mg B / Guard file.

ok~ 0N PRE

JMEATTAER/ BY ORDER,

3Y/HETI® YSiIPI (Dy./Asstt. Registrar)
IIFT AT FfAFIN, gAGEE / ITAT, Ahmedabad



